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TllK   J{i<:iIUI\{i    SKA    (ONTKOVKKSY 

DY  TUB  HON    K   .1    I'lIKI.I'S 


1">11K  question  iiivolvod  in  what  is  <'ull- 
»mI  llic!  Holiriii);  Scii  (Miiiln)vci"sy  may 
Im)  Kluteil  ill  few  words.  Tlie  Ala.si<an  fur- 
seal  tisliery  is  the  most  iinporUint  in  liic 
world.  It  was  a  nialcriui  eiciiK'iit  in  llie 
valiH'  of  tiiat  in-ovince  wiien  i)iircliascd 
l)y  tile  I'liitcd  Stales  from  Uiissia.  til  a 
heavy  cosl,  and  one  of  liiu  principal  in- 
ducements tipon  wliieli  tlie  purchase  was 
inaiie.  Since  Ahiska  hecame  tlie  proper 
ty  of  the  United  States,  this  lisli"rv  ha.s 
atVorded  a  very  ronsiderahle  revenue  to 
the  trovernment  hy  the  lease  of  its  p^vi- 
lepe.  has  en(ja>je<i  a  larfe  amoiinl  of  Amer- 
ican eapitjil.  ami  the  industry  of  many 
American  jjeople.  The  product  is  an  im- 
portj«iit  article  of  <-ommerce  und  of  niaiui- 
facttire,  the  loss  of  which  would  not  i)e 
easily  siipplie<l.  Tiie  seal  is  ainphihioiis. 
It  is  not  a  deni/i'ii  of  the  sea  alone,  still 
less  a  "  wanderer  of  llie  sea,"  hut  requii"<'s 
hotli  land  and  water  for  its  existence,  and 
especially  for  its  propagation.  It  has  a 
lixe<l  habiUttion  on  the  Alaskan  shore, 
from  which  it  never  loiitj  departs,  and  to 
which  it  eonstantly  returns.  It  Im'1<)Ii};s 
therefore  to  tlio  territory  on  which  it 
makes  its  liome,  and  where  it  breeds,  and 
gives  rise  tiiere  to  u  business  and  a  rev- 


enue, as  much  ejilitled  to  the  protection 
of  the  jfoveinnieni  as  the  larger  com- 
nieiiH!  of  ihe  port  of  New  York.  It  is  the 
habit  of  this  colony  of  seals  to  cross 
thr<iu>:h  the  sea.  during  iireeding  time, 
to  the  rribyloll'  Islands,  which  form  a 
part  of  Ala-ska,  where  their  young  are 
productMl  and  reared.  More  sagacious 
and  |)>-culiar  in  their  habits  than  most 
animals,  and  almost  iiiiiiian  in  .-ioiiM;  of 
ihi'ir  instincts,  this  process  of  seclusion 
has  become  essential  to  successful  prop- 
agation. It  must  b<!  toh^rated  and  pii) 
tected,  or  propagation  will  cea.se.  in 
making  the  pas.sage.  the  .seals  necessiiri- 
ly  cross  a  jiortioii  of  the  Hehring  Sea 
which  is  more  ihiiii  thri-e  miles  outside  of 
either  shore,  and  is  Iherefoir  beyond  the 
line  usually  regartled  as  the  limit  of  na- 
tional jurisdiction  on  the  borders  of  the 
(M'ean.  It  has  been  the  cusl4>iii  for  sev- 
eral years  |)ast  for  certain  Canadian  ves- 
sels lilted  out  for  the  purpose  to  iiiterce|)t 
the  seals  on  this  passage  while  outside  of 
the  three  mile  line,  and  to  shoot  them  in 
the  water.  Many  of  thi'  animals  thus 
de8troye<I  sink  and  are  lost.  Those  that 
are  saved  are  considerably  diminished  in 
value  by  •.heir  condition.     Still,  thei*e  is 
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II  cortiiiii  prnfU  in  llio  hiisinoss,  iiiliuiniiii 
iiiid  \va.sl<>fiil  as  it  is.  lint  tin'  necessary 
I'osiilt.  of  it.  if  coiitiiiiu'd,  will  ho  llie  ex- 
Icniiinatioii  of  the  seals  in  Alaska  witliiii 
a  very  short,  lime,  tho  destniolion  of  the 
iiilerosls  ami  imiiislries  di'peiident  h]k)ii 
tii(>m,  and  in  a  larjje  M)oasiire  the  with- 
diMwal  of  th(^  fur  seal  skin  from  com- 
mi-rco  and  from  use.  Tho  certainty  <jf 
this  result  is  i)roved  by  what  has  al- 
ready taken  jilace.  The  Hecrelary  of 
State  in  his  last  (pul)lislied»  coinmunica- 
tion  to  tho  Hrilish  {jovernmont  on  this 
suhject,  makes  llie  followinjj  statom<Mit: 
"F.om  1870  to  IH'.WI,  the  seal  fishoricis, 
carefully  guarded  and  i)reserved,  yielded 
1()().<I(M»  skins  each  year.  The  Canadian 
intrisions  hejran  in  IHSO,  and  .so  ijfreat  has 
been  tho  damajje  resultin^j  from  their  de- 
struction  of  seal  life  in  tho  open  sea  sur- 
rounding the  I'rihyloir  Islands,  that  in 
1890  tho  jfovcrnment  of  the  United  Stales 
limited  the  Alaska  Company  to  (iO.tMIO 
skins,  hut  the  comi>any  was  able  to  se- 
cure only  21, out)  seals."' 

Tli(!  simple  question  presented  is  wheth- 
er the  United  States  t^overnment  has  a 
riffbt  to  protect  its  property  and  tho  busi- 
ness of  its  pe()|>|e  from  Ikis  wanton  and 
barbarous  destruction  by  foreijciu'i-s,  which 
it  has  made  criminal  by  act  of  Conjrr(<ss; 
or  whether  the  fact  that  it  takes  jihu^e 
upon  waters  that  are  ciaimi-d  t<>  be  a  part 
of  thti  open  sea  aH'ords  an  immunity  to 
the  |)arties  enj;a}red  in  it  which  the  {gov- 
ernment is  bound  to  respect.  To  the  or- 
dinary mind  this  (piestion  would  not  ap- 
pr;  >•  •()  be  iittendfd  with  much  (lifllculty. 

DurinjT  the  administration  of  President 
Cleveland,  and  as  .soon  as  these  depreda- 
tions wt  re  made  known,  our  sovei-nment 
a)>plied  to  that  of  (treat  Hrituin.  sotting 
forth  tiu!  facts,  and  nroposing  that  a  con- 
vention should  be  entered  into  between 
tho  two  mvtions,  in  which  Uussia  should 
be  invited  to  .join,  limiting  tho  season  of 
the  year  in  which  seals  might  be  taken, 
and  prescribing  a  close  time  covering  the 
l)eriod  of  breeding,  within  which  they 
should  nut  be  molested:  tho  ])rovisions 
of  tlie  convention  to  be  carried  into  eU'ect 
by  suital)le  b'gislation  in  the  three  coun- 
tries, ami  under  the  coricurrenl  autiiority 
of  their  governments.  This  proposal  was 
not  met  on  the  part  of  tho  British  govern- 
ment by  any  assertion  of  the  right  of  the 
Canadians  to  ;'.estroy  the  seal  in  the  man- 
ner comp!-iiue(l  of,  or  by  any  v  lica- 
tion   of  tho    propriety  of  that    business. 
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The  expediency  «)f  tho  convention  was 
ut  once  conceded,  and  the  concurreiu'e  of 
Great  Britain  promised;  and  the  United 
States  government  was  re(iue«ted  to  pre- 
l)aro  and  furnish  a  draft  of  such  regula- 
tions as  were  deemed  necessary  tc  accom- 
plish the  object.  Such  a  draft  was  soon 
after  transmitted,  and  no  ijiu'stion  ever 
arose  between  the  governments  in  respect 
to  its  details.  Tho  Hu.ssian  government, 
whose  concurrcn(!o  -n  tho  convention  was 
invited  through  its  ambassador  in  Lon- 
don, at  once  agreed  to  join  in  it,  and  ex- 
))ri's.sed  its  desire  that  the  agreement  should 
be  consumnnited  as  soon  as  ])ossible.  It 
was  supposed  on  the  part  of  the  American 
government  that  the  whole  matter  was 
satisfactorily  arranged,  and  only  awaited 
tho  execution  of  the  formal  agreement, 
and  the  passage  of  the  proper  legislation 
by  Parliament  aiul  by  Congress.  But 
after  a  consideral>le  delay  it  trans])ired 
that  an  unexpected  obst.iclo  had  arisen. 
It  came  to  be  understood  that  Canada, 
\vho.se  i)eoplo  wore  carrying  on  tho  busi- 
ness in  (luestion,  declined  to  tussent  to 
the  establishment  of  the  jiroposed  restric- 
tions upon  it.  Having  no  interest  what- 
ever in  the  preservation  of  the  seal,  nor  in 
the  i)roperty  to  which  ^it  gave  value,  they 
preferred  to  make  such  proiit  as  they  could 
out  of  its  extermination.  And  this,  after 
some  time  spent  in  what  was  no  doubt  a 
sincere  etrort  on  the  i>art  of  the  British 
govei'ument  to  overcome  the  objections 
of  Canada,  brought  the  attempt  at  a  con- 
ve.ition  vii'tually  to  an  end.  These  facts 
are  taken  froin  tho  pulflished  desjiatches 
of  the  Ajnerican  Miiu-iter  at  London  to 
his  government,  without  attemi)ting  to 
state  anything  not  already  laid  before  the 
l)ublic. 

<  The  laws  of  all  civilized  nations,  based 
upon  tho  ordinary  dictates  of  humanity 
as  well  as  ujwn  tho  requirements  of  self- 
interest,  accord  to  all  wild  animals  bonod- 
cial  to  mankind  and  not  noxious  or  mis- 
chievous, protection  from  destruction  diu'- 
ing  the  necessary  jieriods  of  gestation  and 
of  rearing  their  young.  Under  the  provi- 
sions of  such  game  laws  .as  everywhere 
l)revail,  a  man  may  not  slay  during  that 
time,  even  upon  his  own  land,  any  of 
tho.so  deni/ens  of  forest,  field,  or  stream, 
which  the  C'reator  has  ))laced  there  for 
tho  benefit  or  sustenance  of  man.  The 
woo<lcock  and  the  paiM ridge  minister  rath- 
er to  spoil  than  to  i)rolit.  yet  tlicy  arc^  pro- 
tected in  the  breeding  season  in  all  coun- 
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tries,  and  presorved  from  'sxtoniiiiiiition. 
Nowliorn  iir«  hik'Ii  Huhitary  Iuwh  iiiorc 
riifid  ill  tlu'ir  «Miaclnu>iib<.  more  tlioroiitrli- 
ly  t'lifoiH'ed,  or  iiiin'o  iitiiv<*rH4illy  i-c-MptM-ti'd 
tliaii  ill  (in'at  Hrilaiii.  It  would  bcditii 
cull  to  f'xajrirfnilf  llio  l)arl)arity  or  the 
wastufuliioHs  of  ilic  Hlaiitrjitorof  wild  cn-a- 
liirt's  wluMi  lifavy  with  yoiimr,  so  liarm- 
less,  HO  iiitciH'stiinr.  and  so  usi-ful  as  llicso, 
by  the  dcslriiction  of  two  livcH  for  half 
tho  jjroper  valiu'  of  one,  and  that  ono 
Haved  only  half  tlio  time.  If  the  law  of 
htiinanily  does  not  t<>riiiinat(>  with  human' 
ity,  and  <an  he  said  to  extend  to  those 
lower  orders  of  creation  that  minister  in 
their  hunihle  way  to  human  enjoyment, 
surely  such  a  practice  a.s  this  can  lind 
no  excuse  or  ))alliation.  The  repression 
of  it  ou^lit  not  to  he  the  siil)jc«;t  of  a 
moment's  debate  between  Christian  na- 
tions, if  it  requires  tlieir  muti'itl  action. 
But  the  <-;is<'  diM(s  not  rest  p'-incipally 
upon  senliiiiental  or  humanitarian  con- 
siderations. These  animals,  as  has  Ix'en 
pointed  out,  are  a  larfj^e  and  valuable 
property,  an  established  and  projxr  source 
of  ])ublic  and  private  revenue  and  of  use- 
ful industry,  all  .soon  to  )»-rish  unless  the 
protection  which  humanity  demands  can 
be  extended  to  them.  Why  sh<)uld  they 
not  receive  it? 

It  is  said  that  the  pc.vernment  is  pi-e- 
vented  from  discharg'inf''  this  obvious 
duty,  because  the  sea  is  free:  that  no  na- 
tion can  undertake  to  close  the  ocean 
npainst  the  ships  of  any  other  nation,  nor 
to  exercise  «>\(>r  them,  beyond  three  miles 
from  the  coast,  any  ])aram(>unt  jurisdic- 
tion. This  pfcneral  proposition  will  not 
be  questioned.  The  Secretary  of  State  in 
liis  correspondence  with  ihii  Uritish  >r<>v- 
ernnieni  dm  this  siiitjeci.  has  undertaken 
to  maintain  that  tlie.se  waters  ar«'  not.  ;is 
between  that  country  and  the  United 
States,  a  part  of  the  hi>rh  or  oj)en  sea; 
that  by  the  former  treaty  between  (jfreat 
Britain  and  Russia,  a  rijrht  of  jurisdiction 
over  them  was  reserved  to  the  i.'ittc  r  .ouii- 
try.  and  was  c<jnceded  and  acciuiesced  in 
by  the  former;  and  that  the  same  rijjht 
was  virtually  set  forth  in  the  treaty  of 
1824  between  Russia  an<l  the  United 
States.  The  British  government,  while 
denyinp  this  conclusion,  admits  that  what 
ever  rijfht  of  this  sort  Russia  had  under 
that  ti'e.Hty  as  ajrainst  Great  lirittiin,  pas*" 
ed  to  the  United  States  when  they  pur 
chased  from  Russia  the  tt.'rritory  to  wliicn 
it  attached.      It  is  not  proposed  in  these 


oliKervations,  nor  would  if  he  within  their 
limit, to  attempt  to  restate-  ti:e  arKiiiiK'nt  of 
Mr.  |{|aiiie  on  liiis  point.  It  is  presented 
with  (Treat  ability,  fulness,  and  cleKine.sn, 
and  tli<>re  seems  to  be  nolliin^left  to  be  add- 
ed ill  eitlier  particular.  It  depends  princi- 
pally upon  historical  evidence,  which  must 
be  closely  examineil  to  Ih'  understood; 
and  that  eviden<'e  certitinly  tends  very 
strongly  t<>  support  the  result  that  is 
claimed  by  the  S4'<'retary.  II  in  this  p^.ni 
tioii  he  is  riu:lit,  it  is  the  end  of  the  <'ase. 
liecaiise  it  hriii(rs  these  waters,  as  at''aiiist 
Great  Britain  at  least,  within  the  territo- 
rial jurisdiction  of  the  United  States,  not 
by  their  K'eoK'raphical  situation  alone,  but 
by  the  virtual  itrovisions  of  the  treali<'S 
ammit;  the  hi^h  contracting  powers  con- 
cerned. 

But  sup)>o8e  that  upon  this  (picstion 
Mr.  Blaine  is  wi-on(f  and  Lord  Salisbury 
is  rifht.  and  that  tin-  waters  between  the 
mainland  and  the  I'ribyloH'  Islaiitlsout- 
siile  the  tiireeinile  limit  are  to  1m'  rej^-ard- 
ed  as  a  part  of  the  open  jea.  In  what 
does  the  freedom  of  the  sea  consist  ? 
What  is  the  use  of  it  that  individual  en- 
terprise is  authoriited  to  mak<>,  und(M'  that 
international  If^v  which  is  only  )|i<^  com- 
mon coiutent  of  civilization  i  Is  it  the 
legitimate  pursuit  of  its  own  business, 
or  the  wanton  destruction  of  the  valu- 
able interests  of  nations^  If  the  >r"vern- 
inent  of  the  United  States  is  restrained 
by  any  principle  of  law  from  prolectinjf 
itself  and  its  citizens  apainst  this  (rreat 
loss,  it  must  be  Ijiicause  the  t'anadiaii 
shipowners  have  a  ri^-lit  to  inllict  it. 
That  is  to  .say,  that  these  acts,  ))rohibited 
by  American  law,  unlawful  to  Canadians 
wherever  territorial  jurisdiction  exists, 
wliicli  would  !m'  sjM'cdiJy  made  unlawful 
within  tlu-'ir  own  territory  if  any  seals  ex- 
isted there,  and  which  are  wanton  and 
destrm-tive  everywhere,  become  lawful 
and  ri^ht  if  done  in  the  open  sea.  and  are 
therefore  a  i)ro;ier  incident  to  the  free- 
dom of  the  sea.  The  clear  stalenieiit  of 
this  proposition  refutes  it,  in  the  minds  of 
all  who  are  capable  of  a  sense  «)f  justice, 
and  able  to  discriminate  iHstweeii  rijrht 
and  wroMtr,  The  freedom  of  the  .sea  is 
the  ripfht  to  pass  and  repa.ss  upon  it  with- 
out liinderance  or  molestation,  in  the 
pursuit  of  all  honest  btisineiis  and  plea- 
sure, and  it  exteiicls  no  further.  It  never 
authorizes  injury  to  the  ])roperly  or  just 
riffhts  of  others,  which  are  as  sacred  at 
Bcu  as   on    shore.      This  colony  of  seitis, 
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niakiii(f  their  home  on  Ainerieun  (>oil, 
and  iinal)le  to  exist  without  a  iionie  u|k>ii 
some  soil,  Im'Ioihj  to  the  |tro|irietoes  of  the 
soil,  itnd  are  a  part  of  their  |iro|MTty ; 
and  do  not  lose  this  (|iialily  hy  passin;,' 
from  one  part  of  the  territory  to  anoth 
er,  in  a  rcf^ular  and  |)eri<Htical  mi^fiiitioit 
ne<'essary  to  their  life,  even  thoutfh  in 
makint;  il  they  pass  temporarily  throu(;h 
water  that  is  mon;  than  three  miles  fitim 
land. 

It  is  true  tliat  amoni;  the  untpicstiuna- 
hle  ri^fhts  of  nninkind  in  the  open  .seii  i.s 
that  of  lishinif.  The  lish  that  live  in  the 
sea  are  common  property,  attached  to  no 
territory  and  iMWon^'ini;  to  no  jurisdic- 
tion until  they  ha|>|H'n  to  wander  into  it, 
and  then  only  while  th<>y  remain  there, 
iiiit  the  seal  is  in  no  sen.se  a  fish.  As 
lias  lM>en  |M>int<>d  out,  il  does  not  remain 
in  tli<>  sea,  but  has  a  habitual  abiding- 
place  upon  the  land,  to  which  it  re(riilurly 
resorts,  ami  where  it  may  Im*  said  to  Im;- 
lonir.  Hut  even  in  tlie  pursuit  of  lishin)r 
in  the  o|KMi  sea,  let  lis  sup|>ose  that  the  peo- 
ple of  one  country  siiould  inventa  ineiliod 
so  wasteful  and  so  destructive  as  neces- 
sarilr  to  result  in  the  s|)ee<l\'  extermina- 
tion of  all  lish,  and  should  propose  to 
practis<>  that  method  of  lishinp:  in  waters 
adjacent  to  the  territories  of  another  na- 
tion, thou^'h  three  miles  fi-om  land,  to 
t)ie  <'ertaiii  ruin  of  iis  establish(;d  indus- 
try and  of  one  of  its  im|M>rtaiit  means  of 
susttMianc*^  and  of  revenue.  Would  that 
nation  and  othei-s  inteit>sted  in  the  pres- 
ervation of  lish  l)c  com|M<iled  to  stand 
lielplessly  by  and  |iermil  such  an  oiilrajfc 
to  Im;  acc-omplished  <  Must  all  nations 
lose  their  share  in  the  common  stock, 
and  the  world  \>e  deprivetl  of  its  IxMielit, 
because  no  one  of  them  has  a  rijrht  to 
close  iipor  control  the  o|K'n  s<>a?  Or  would 
it  1k>  likely  to  be  di.sc-overed  that  rifrlits  on 
the  sea,  like  nil  riirhts  i-ecofjni/ed  by  civ- 
ilized law.  must  lie  exeiriscil  with  a  due 
retfard  to  the  ri|rhts  of  others;  and  that 
the  common  ri^jlit  of  free  lishin(;  did  n(>t 
include  th  ritrlit  of  wanton  and  barbarous 
destruction  of  all  lishery  <  l)oul»iless  in 
that  ca.se  as  in  ibis,  some  lawyers  would  be 
prepared  to  demonstrate  that,  much  as  the 
calamily  mipht  Im^  deplored,  there  was 
really  no  jirecedent  to  Ik;  found  in  the 
books  for  any  interference  to  prevent  it, 
because  no  such  wronp  had  ever  Ix-en  at- 
tempted iK'fore;  and  to  |K)int  out  that  to 
])ro<'eed  without  a  pi-ecede;  t  would  be  to 
st't  all  jurisprudence  at  naught.      I'l-ece- 


dents  illustrate  principlcH,  but  do  not  cre- 
ate them.  The.v  are  only  valuable  so  far 
as  they  display  the  application  of  princi- 
ples to  new  ca.ses.  'I'liey  do  not  ari-^e  out 
«)f  rights.  Imt  out  of  allem|ili'd  wrong's.  A 
ri(rbt  cannot  obtain  the  sanction  of  a  pre- 
cedent, until  it  is  invaded.  And  an  in- 
vasion of  a  ri)rhl  is  not  without  redress, 
tboiiirb  it  may  never  have  been  invadi-d 
in  the  same  way  before.  'I'licre  must  al 
ways  b(!  a  tii'sl  case,  but  not  necessarily 
therefore  a  remediless  case.  When  the 
case  arises  that  justilies  a  prec<'dent,  the 
occasion  for  making:  il  should  be  availed 
of,  for  tlie  sake  of  the  law,  as  well  as  for 
the  sake  of  the  rij;lit. 

When  the  extent  to  which  the  sea  may 
be  Used,  and  the  purposes  for  which  its 
])alhless  lii;;'hwa.v  may  be  emplovrd,  are 
considered  in  ihe  iiylil  of  the  rules  that 
have  Imm-ii  established  by  the  jjeneral  <'on- 
sent  of  mankind,  it  will  bu  seen  tiiat  the 
freedom  of  the  sea  is  lar^rely  a  li^rure  of 
speech.  It  is  not  free,  it  has  never  been 
free,  for  any  purpose  whatever,  injurious 
to  the  ri(^lits,  the  property,  or  the  honor 
of  a  nation  able  to  defend  itself,  or  oven 
to  llios<'  interesis  of  a  nation  which  are 
paramount  in  importance  to  the  mere 
prolit  to  be  made  out  of  an  otherwise 
lawful  act  that  endangers  them.  Ki^'hU 
uixni  the  sea  are  nior(!  restricted  by  <'on- 
siderations  of  that  sort  than  any  other 
ri^'bts  that  are  enjoyed  by  mankind.  And 
the  rijrhts  of  .self  defence  there  iH'e  broad- 
er, and  are  measured  by  a  more  ai'biirary 
standard.  Of  the  occasion,  the  necessity, 
ami  the  extent  of  self-defence,  every  na- 
tion must  jiidp' for  itself,  since  lliei'i'  is  no 
common  tribunal  to  ajipeal  to.  and  no  re- 
dit'ss  to  be  obtained  except  such  as  it  shows 
itself  able  ami  determined  to  exact.  The 
restraint  upon  it.  in  so  doiiif.'.  is  found  in 
the  treneral  opinion  of  the  world,  jriiided 
by  admitted  |>rinciples  and  established 
usayfes.  Were  il  desired  to  extend  lUi'.sc 
observations  into  a  tre.ilise  nixui  the  free- 
dom of  the  sea,  il  woiihi  n(.t  be  dilliciilt 
to  show  how  numerous  are  IIk^  restric- 
tions to  which  that  riirht  has  been  sub- 
jecled,  and  in  how  wide  an  analoiry  the 
necessity  on  which  they  stand  linds  illus- 
tration. The  coiiet>ssion  to  every  ('(..intry 
borderinp  up<m  the  sea  of  a  certain  au- 
thority over  .so  much  of  it  as  is  compre- 
licmied  witliin  throe  miles  of  tin  coast  is 
but  an  instance  of  such  a  irstriclion.  The 
sea  williin  that  line  is  no  pari  of  the  ter- 
ritory of  a  nation.     All  ships  have  a  riy;ht 
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(()  pass  and  repass  llicn*.  and  I  lie  jrovorii- 
iiic'Ut  cannot  exclude  lliein,  yet  in  all  liusi- 
noNS  done  witliiii  Hint  limit  lliey  arc  Niib- 
jecl  to  sindi  reasonalile  regulations  and 
(■onditions  as  the  (government  thinks  prop- 
er to  impose.  The  slave- traile  between 
Africa  and  countries  wIh'I-c  slavery  was 
le^al  was  unco  a  Ic^itinuite  eonnnei'cc,  to 
which  the  sea  was  open.  When  consid- 
erations of  humanity  and  wiser  policy 
iniited  to  disconnleiwiiice  that  trallic.  the 
sea  was  closed  to  it.  When  a  nation  es- 
tal)lishesa  blockade  of  the  i)orts  of  another 
nation  with  which  it  is  at  war,  neutrals 
havin^r  no  part  or  interest  in  thefjuarrel. 
must  sui)niit  to  iliscon'inue  their  just  and 
lawful  trade  with  such  ports,  thou)rh  the 
blockaded  inhabilanis  may  desire  and 
jjreatly  need  to  continue  it.  Neutrals 
must  also  in  case  of  war  abstain  from 
cairv  injf  to  either  |)arfy  articles  <'ontra- 
band  of  war.  a  term  of  vaijue  and  unde- 
termined impoit;  allhoii(!fh  such  articles 
are  the  subject  of  le},'ilimale  manufac- 
ture, sale,  and  transportation  all  over  the 
world.  Under  like  circumstances  the 
neutral  carryinfjf  ti-ade  upon  the  hij^h  .sea 
is  lar<?ely  im;tvle<l  and  enibarra.s.sed  in 
the  interest  of  !>elligerents.  Freij,'ht  be- 
lonffiu};  to  j'ilizens  of  either  of  the  conn- 
tries  at  war  has  been  subject  to  be  taken 
by  the  other  beliifrerent  out  of  neutral 
sliips.  The  rule  that  the  neutral  lia^ 
covers  the  carj^o,  if  it  may  l»c  said  to  be 
established,  is  only  of  recent  <late.  The 
ri;i-|it  of  search  of  vessels  at  sea  u])on 
lawful  busine.ss  is  an  established  right, 
not  only  against  neutrals  in  time  of  war, 
but  by  one  nation  ajrainst  the  ships  of  an- 
other in  time  of  peace,  where  the  jn'otec- 
tion  of  national  interests,  like  revenue, 
requires  it.  Illustrations  of  this  sort 
inJL'ht  be  nuiltiplied.  And  l)esides  the 
restrictions  thus  established  by  rules  tiiat 
have  becom(>  general  and  settled  only  1)6- 
rause  thi>y  have  been  insisted  on  and  en- 
forced by  nations  to  whose  emergencies 
they  were  neces.s.iry,  nuirilime  history 
abounds  with  examples  of  the  application 
of  the  same  ]>rini'iple  to  special  ca.ses 
claimed  to  be  within  its  scope,  which  had 
never  occurred  before,  and  were  not  like- 
ly to  occur  again.  The  theoretical  rights 
of  individuals  upon  the  sea  always  have 
been  and  always  must  be  subjet^t  to  be 
limited,  even  in  the  pursuit  of  proper  and 
justilialjle  business,  by  the  just  necessities 
and  reasonable  reipiirements  of  nations. 
The  sea  is  the  cuiuiuon  property  of  man- 


kind, nnd  all  rights  upon  it  nro  qtialifled 
rights. 

Hy  no  nation  in  the  luHtory  of  the 
world  has  this  |)rinciple  been  more  fre- 
(|uently  or  more  resolutely  a.ssei-ted  than 
by  (treat  Ib-itain.  She  has  n«n'er  |)ermit- 
ted  any  abstract  theory  of  the  freejlom 
of  the  high  sea  to  )M*<-ome  a  justitlcntion 
for  inllicting  serious  injiu'ies  upon  her 
interests  or  her  property,  for  the  sake  of 
the  trilling  prolils  to  Im;  reali/.ed  by  the  as- 
wiilant.  'I'he  instance  cited  by  Mr.  Ulaine, 
in  theconimiinication  before  mentioned. of 
the  act  of  Parliament  passed  dining  the 
captivity  of  Napoleon  upon  the  island  of 
St.  Helena,  forbidding  ships  of  other  na- 
tions, as  well  as  those  of  (jreat  liritain, 
to  trade  with  or  touch  at  the  island,  or  to 
hover  within  eight  leagues  thereof  upon 
the  sea,  under  penalty  of  seizure  and  for- 
feiture, is  but  one  among  many  illusitra- 
tions  of  this  policy.  That  iiixni  ordinary 
principles  the  high  sea  could  not  be  closed 
to  ships  of  other  <'ountries  for  the  dis- 
tance of  eight  leagiu's  from  the  shore,  was 
clear.  It  might  have  been  plausibly  ar- 
gued as  a  conseijuence,  that  if  a  foreign 
ship-master  chose  to  i-arn  his  charter 
mouthy  by  waiting  on  the  high  sea  in 
time  of  peace  to  transport  Napoleon  to 
France,  if  he  happened  to  make  his  escape 
fi-om  captivity  by  his  own  etl'orts  and  to 
reach  the  shii>  in  safety,  that  was  a  busi- 
ness lawful  to  any  person  not  amenable 
to  British  law,  and  who  in  transacting  it 
did  not  invade  British  territory.  Sti-ictly, 
all  this  was  true.  Hut  where  the  conse- 
quences to  (li'eat  Britain  as  well  as  to  the 
rest  of  Kuro]M'  miirht  have  been  .so  serious 
had  the  Kmperorbeen  enabled  again  to  lake 
the  field,  and  to  involvi^  tlio.se  countries 
in  war.  it  was  justly  felt  that  no  consider- 
ations of  j)rivate  money-making  should 
authorize  the  use  of  the  sea  for  such  a  pur- 
))ose.  Nor  has  the  action  of  (jieat  Britain, 
in  taking  these  extreme  precautions  to  pre- 
vent it, ever  l)een  condemned, though  it  in- 
volve<l  closing  the  high  sea  against  a  pur- 
po.se  not  in  itself  unlawful,  and  perlia])s, 
in  the  vimv  of  F^-enchmeii.  meritorious. 
The  case  of  the  (.'aroliue,  in  W.Vi.  when 
the  British  forces  pursued  a  schooner  into 
our  own  waters, and  captured  and  binned 
it,  killing  and  wounding  some  of  its  ere  A", 
because  it  was  engaged  in  the  business  of 
conveying  arms  and  slor«'s  in  furtber.'ince 
of  the  Canadian  rebellion,  is  another  ex- 
ample of  the  same  general  principle.  The 
act,  which  was  prima  facie  a  clear  viola- 
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tio!i  of  the  rules  of  interiiiitional  law, 
which  prohibit  a  iroKilmtaiit  from  pursu- 
inj;  it8  eiieiiiy  into  neutral  walvrs.  was  jus- 
tilb'd  by  the  Itiiiisli  (roverniiieiit  upon  the 
(ground  of  netM-Hsary  self  <lefeiice,  and  no 
apolo(ry  wiiH  ever  made  for  it.  The  foi-ce 
of  tiiis  plea  was  admilled  by  Mr.  VVebsU'r 
when  Secretai'V  of  State,  in  correspondemT 
with  the  Hritish  (foveriinieiit  on  the  Nub- 
ject,  provided  the  iie<'<!N«ily  of  wlf defence 
was  made  out.  Itut  he  conU^ided  that 
the  nei'essity  must  Imj  "instant,  over- 
whelmiiijr,  liaviii}r  no  choi<!e  of  means, 
and  no  moment  of  (felilM'ratioii,"  and 
that  "  the  act  .juslilied  by  tho  necessity  «»f 
wlf  defence  must  Ik?  limitexl  by  that  ne- 
cessity, and  kept  clearly  within  it."  Tins 
other  instance  citi'd  by  Mr.  Hiaine.  of  the 
IM'jirl  tisheries  established  in  the  Indian 
Ocean  l)y  a  British  colony,  and  the  control 
exercis('d  over  foreij^n  ves.s«'ls  enfja^'-ed  in 
that  bnsiiieKH  oiitsidf;  the  thro<>-milo  limit 
and  in  the  admitted  o|m>ii  sea.  is  directly 
in  poin'.  Is  it  to  be  supposed  that  if  such 
vessels  were  enjraned,  not  in  leifilimatc 
jxyirl  lishin^,  biit«in  some  method  of  de- 
struction which  must  necessarily  e.xtermi- 
iiate  the  i)earl  oy.ster.  and  briiij''  the  wlmle 
industry  to  an  end,  they  would  Ihi  per- 
mitted by  Great  Britain  deliberatei.v  to 
accomplish  tlu<i.  destruction, u|H>ti  the  plea 
that  in  so  dointj  they  were  still  keeping 
thems<>lveM  within  the  limits  of  the  open 
sea  !  Or  would  any  fair  mind  contend 
that  such  an  excu.se  would  amount  to  a 
justification  ? 

If  the  ca.se  «)f  the  Aliwkan  seal  fishery 
was  I'i'versed :  if  (ireat  Britain  was  the 
proprietor  of  it.  and  American  ])oachcrs 
were  alUMiiptintf  its  extermination,  a.s  a 
pretended  iii(;idenl  to  the  freedom  of  the 
sea;  if  a  remonstraiK'e  adtlressed  to  our 
goveriinienl  Inul  elicited  the  admission 
that  the  acts  complained  of  outfht  to  be 
restraimd,  but  that  the  government  for 
political  rea.sons  was  unable  to  effect  it, 
it  is  perfectly  certain  that  the  sul).ject 
would  pass  very  s|M'edily  out  of  l\u\  tlo- 
main  of  speculations  in  abstnvct  interna- 
tional law,  and  our  (fovernnient  wmld 
be  apprised,  that  if  unable  t<i  restrain  its 
citizens  from  an  outntpe  upon  liritish 
rijifhls  wliicli  it  did  not  assume  to  defend, 
th<!  necessary  meiisures  would  1k^  taken  by 
the  injured  party  to  protect  iUself. 

These  illustrations  ofthepolicyoffire.it 
Brit^'iin  are  not  cited  as  castin^r  any  re- 
pni;ich  upon  thai  irovernnieiit.  On  tho 
contrary  the  principle  upon  which  they 


rest,  even  thou^^h  it  has  Imm'ii  sometimes 
oversU-pped,  is  not  only  defeiiNible,  but  Im 
necessary  to  the  protection  of  tho  wide- 
spread interests  in  wIik'Ii  the  peopln  uf 
that  nation  are  concerned.  Nor  coui<l  a 
wroiii;  on  thi'  part  of  the  I'liited  States  be 
juslilied  liy  showiii;;  thai  similar  or  ;freat- 
er  wroii);;s  had  U'cn  (Muiimilted  by  (ireat 
Britain.  Tliey  are  referred  lo  as  applica- 
tions <if  ihe  underlying  principh;  in  iiiter- 
nalional  law  wliicl.  sul>ordiiiates,  in  .'ase 
of  clear  necessity,  the  absliufl  ri^lit  of  indi- 
viduals upon  the  hi^^^h  .si'us  lo  lin'  prescr 
valioii  of  imporUml  national  n^rjiis  and  in- 
terests, that  are  broii^^ht  into  |MM'il  for  the 
purposes  of  private  tfain.  Ifa  nriiiciplesu 
obvious  in  its  propriety  ami  so  neces.sary 
in  its  application  needs  to  he  siipiiorted  by 
precedents,  tho.se  set  forth  by  one  of  the 
most  enli^'htened  of  nations,  and  the  first 
maritime  power  of  the  world,  are  surely 
entitle<l  lo  res|M'ct,  aiitl  may  be  justly 
quoted  atfainst  itself. 

i{ui  it  is  to  Ik;  iNiriie  in  mind  in  this  dis- 
cussion, that  Cireat  Britain  liiis  n<;ver  yet, 
in  all  the  (torrespoiidence  Ihal  has  taken 
place,  a.sser(ed  the  ritflit  of  ih*;  Canadians 
to  do  what  they  have  l>een  eniraifed  in. 
The  (piesfioii  is  not  one  of  al)stra<'l  ili<M)ry. 
It  is  whether  the  Canadian  ships  have 
an  indefeasible  rij^ht  to  do  precisely  wluit 
they  have  dom;  and  aredomir,  desjiile  the 
necessjiry  coiis«!queiices  that  must  ftillow. 
This  is  the  issue  in  the  <'a.s<',  to  which  all 
other  inquiries  are  only  subordinate.  It 
is  for  tlio.se  who  set  up  such  a  rijrlit  to 
sustain  it.  And  if  il  can  be  suppo.sed  to 
be  sustainable  by  precedents,  it  is  for 
those  who  assert  it  to  produce  them.  Mr. 
Blaine  inquires  in  his  recent  communica- 
tion, whether  the  United  States  {^'overn- 
ment  is  to  undersfjiiid  that  her  Majesty's 
poveriiment  maintains  thai  the  riylil  «'oii- 
teinled  for  by  Canada  exists,  '''his  is  a 
question  to  which  he  will  not  be  likely  to 
obtiiin  a  diiiM't  reply.  As  before  slated, 
that  jiovernnient  has  'nice  coiicede<l  llie 
justice  and  tins  expediency  of  a  conven- 
tion by  which  such  a  claim  woultl  \>o  \n\>- 
hibited.  She  has  in  former  yeai-s  enter- 
ed into  a  convention  with  Norway,  which 
is  still  in  force,  for  establisliintf  a  close 
time  lor  the  seal  fisheries  of  that  region. 
in  which  British  and  Norwcfjian  vessels 
participate.  Were  only  British  instead 
of  Canadian  vessels  concerned  in  the  seal- 
intr  business  at  Alaska,  the  convention 
would  lony:  ae:o  have  been  coinpieted. 
The  interests  of  Great  Britain  are  on  the 
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Hide  of  t)i(>  pro8crvutioii  ut  tlio  hoiiIn.  TIi<> 
iiiaiiufiifliir«'s  uf  will  skill  arc  ii  vt-rv  liir>j« 
in<liiH(ry  in  London-  lar^ffi-  tliitii  in  any 
olhi'r  place  in  the  world.  And  in  tlio 
connn*>r('ial  value  of  tliu  prtMl'ict,  Orciit 
Hrilain  Iidh  a  lar^'cr  int(«r<-Nt  tlian  any 
olIuT  country.  Tlii!  relation  between 
(treat  Hrilain  and  Canada  is  very  pcciil 
iar.  In  tlHM>ry  ttic  latter  \h  a  Hritsh  col- 
ony. In  fad  it  is  inde|»ondeiit.  Groat 
Hritain  can  exercise  a  certain  intliience 
over  it,  Imt  lias  no  means  t)f  govern- 
mental <'ontrol.  An  attempt  t«»  over- 
ride tliu  Canadian  t;ovi>rnn)cnt  is  not  lik(>- 
ly.  to  be  made,  and  would  not  succeed. 
The  Ctovernor-tieiiera!  is  but  a  di^'nilieil 
lif^niH'  'lead,  with  l>iit  little  real  author 
it.V,  and  is  not  expected  to  allow  him- 
Hclf  to  be  d"uwn  into  collision  with  the 
|)rovincial  government, or  with  Canadian 
public  opinion.  In  matters  like  that 
under  discussion.  Canada  takes  her  own 
<'ourse.  In  littiuK  out  ships  to  take  seals 
in  the  Hehrinjj  Sea,  she  asks  neither  the 
con.spiit  nor  the  advice  of  the  mother 
country,  nor  does  that  country  or  its  peo- 
]>Ie  share  the  pi-otit  or  loss  of  the  advent- 
ure. Our  controversy  on  the  subject  is 
really  with  Canmla.  and  not  with  (treat 
Britain.  I3nt  in  com]>laiMini;  a^rainst  the 
depredations  of  these  crui.sei-s  we  can  only 
address  (treat  I'.ritain,  who  thus  stands 
between  us  ami  Canada,  not  as  an  um- 
pire, but  bound  to  Nup])ort  the  claims  of 
her  colony  so  far  as  she  can,  ai<d  not  to 
cont-ede  away,  unless  ci>mpelled  to,  any 
ritj-hls  for  wl  eh  the  colony  contends. 
She  may  Ik»  i.inal)le  to  concur  in  its  jus- 
tice, but  is  not  called  upon  to  say  so,  as 
lonjT  as  the  question  can  1)0  evaded.  The 
conse({uenco  is,  in  such  a  case,  that  her 
Majesty's  ministers  temporize  and  delay; 
they  eiifrii{;r''  '••  the  dis«'ussion  of  abstract 
and  iiicidenlnl  <|uostions,  or  transmit  the 
contentions  of  the  colonial  trovernment, 
without  committiii}^  themselves  direct- 
ly upon  the  decisive  ])oint  on  which  the 
controversy  turns.  They  courteously, 
slowly,  antl  diplomatically  evade  the  real 
issue,  and  decline  to  concede  that  the  col- 
ony is  in  the  wroiij''.  well  knowintr  by 
exjiei-iencc,  that  whatever  administration 
may  be  charfred  for  the  time  beinjf  with 
the  government  of  the  United  8t4ites  will, 
in  the  efforts  it  makes  to  assert  its  rijrhts, 
encounter  the  hearty  c'ondemiiation  of  the 
{)olilical  party  opposed  to  it  ;  that  the 
arfruments  it  addresses  to  the  foreiffii 
government  will  be  abundantly  answer- 


ed and  refuted  by  American  writers,  and 
their  authors  held  uii  to  derision  :  and 
that  the  next  eleelion  is  very  likely  to 
briu);  into  power  a  new  administration, 
which  may  abandon  the  contentions  of 
their  predecessors  and  put  thi^  ca.se  on 
entirely  dill'erent  jfroumls. 

Li  this,  as  in  all  other  international 
controvei-sies,  one  remark  holds  (toihI.  A 
imtion  divided  a(raiiist  itself  can  never 
achieve  a  diplomatic  siic<'e.ss.  A  ffoverii- 
ment  that  is  not  backed  up  by  the  unani- 
mous HenliiniMit  of  its  people,  but  is  op- 
)>os<;d  in  its  dealings  with  foreitfii  nations 
by  a  lui'fje  share  of  the  best  iiiteilijfenco 
t»f  ii.H  own  •!ouiitry,  if  not  in  the  ends  it 
seeks.  It',  least  in  all  the  means  it  takes  to 
obtain  them,  will  never  be  a  formidable 
lijjure  ill  diplomacy,  especially  when  its 
/orce  is  found  to  expt'iid  itself  in  aijju- 
ment  rather  than  in  a(*tioii.  To  peru.so 
the  discussions  of  most  (|uestioiis  of  thi.s 
sort  in  the  American  press  would  lead 
till"  unlearned  reader  to  conclude  that  one 
proposition  in  international  law.  at  lea.st, 
can  be  rey;arded  as  settled;  tint  is,  that 
whatever  is  asserted  by  our  own  tfovern- 
ineiit  is  necessarily  wrontr.  This  >M)int 
is  readily  concided  by  our  adveivsjiries, 
but  tends  more  to  simplify  disputes  than 
to  conduct  them  to  results  favorable  to 
our  own  side.  If  our  tcovernment  is  tle- 
maiuling  what  is  wron^r,  the  demand 
should  at  once  be  abandoned.  If  it  is 
claiminjj  what  is  right,  and  what  is  worth 
claiming,  it  should  receive  the  support  of 
all  parties,  whether  all  the  jjoints  taken, 
and  all  the  arguments  by  which  it  «'ii- 
deavors  to  support  its  case,  prove  univer- 
sally convincing  or  not.  *The  task  of  re- 
futing tliem  may  be  well  enough  left  to 
the  other  side.  In  the  course  of  this 
controversy,  very  little  has  appeared  in 
l)riiil  in  the  United  States  which  tends  to 
sui)port  our  government,  or  to  indi(Uito 
that  American  ))ublic  sentiment  sustains 
it.  Hut  miK'h  ability  and  learning  have 
been  d''Voted  to  answering  the  arguments 
and  disproving  the  facts  u|>on  which  the 
government  has  relied.  The  authoi-s  can 
have  the  satisfaction  of  knowing  that  all 
these  contributions  to  the  Hritish  siile  of 
the  <liscussioii  are  proiii|)tly  put  oi\  tile 
in  Iler  Majesty's  F'oreign  Ollice,  and  will 
not  fail  of  their  etrect.  Oreat  Hritain  af- 
fords us  no  "corresponding  advantage. 
Not  a  wonl  has  been  uttered  or  printed  in 
that  country,  so  far  as  is  known,  against 
the  Canadian  contention,  or  in  support  of 
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tliat  of  tlii«  UniUnl  Stiite<«.  The  sutfires- 
tion  that  tho  (foveitiMient  niitrlit  he  pre- 
judiced in  conducting  the  dJNCUMsji  ii  si- 
lences at  once  the  loii^'iies  and  the  pens 
of  lN>th  parlies.  And  if  a  new  adnnnis- 
tration  were  to  come  into  |iower,  it  would 
take  up  this  suhjeet  whi-re  il^  predecessors 
left  it,  without  any  change  of  front  what 
ever. 

The  application  made  hy  the  Aineiit-an 
jjovernnient  to  (Jreut  Britain  when  the 
depredations  complained  of  he^'aii.  for  a 
convention,  hy  aj,'reement  of  the  ecu  in  tries 
inten'sled,  under  which  the  <-.iplure  of  the 
seals  should  \h'  ro^^ulated.  wa  the  proper 
coui-se  to  he  taken.  Intcru^ilionul  cour- 
tesy recjuii'ed  it.  iM'fore  proceodinir  to  any 
ahiiipl  UKfa^'ures.  Thai  reasonahle  pa- 
tience and  forhearance  shotild  he  shown 
hy  the  United  Slates  in  jfivinjf  time  for 
such  u  proposal  to  heconsideretl  and  acted 
on,  and  all  needful  infoi'inatioii  rci.'-ardin^'' 
it  to  hi'  ohlained,  was  al.>-o  an  ohvious  pi'o- 
priety  of  diplomatic  intercourse,  which 
can  rarely  \h'  expected  to  move  rajtidly. 
But  live  years  liuvc  now  i)assed  iiway. 
It  is  virtually  settled  that  no  such  con- 
vention as  proposed  will  take  pla>'e.  and 
that  (rreat  Hi-itain  will  not  iiitei'fere  to 
tlefend  the  Alaskan  seal  fisheries  a;(ainst 
the  operations  of  the  Canadian  vessels. 
Jfeanwliilo  the  destriuMioU  of  seal  life  has 
jfone  on  with  such  rapidity  that,  as  already 
shown,  four  ;>fths  of  its  annual  product  is 
ffone.  If  much  more  time  is  to  he  spent 
in  di.scussion,  the  suhjeet  of  the  di.sciission 
will  come  to  an  end.  If  the  United  States 
fTovernmeiit  should  now  proceed  temper- 
ately hut  lirmly  to  put  an  end  to  lli(>  de- 
struction of  the  seals  in  the  bi'eetliny:  time, 
by  preventinjf,  Ihroiij^h  such  e.xertion  of 
force  as  may  l>e  necessary,  the  fui'llM>r 
l)rosecution  of  that  hn:*iness  hy  any  ves- 
sels whatever  het'veen  Alaska  and  tlie 
I'rihylott'  Islands,  can  there  he  a  (juestion 
that  sindi  a  course  would  he  completely 
justilied?  Is  there  any  other  alti'rnalive, 
except  to  siihmil  to  the  speedy  and  liiial 
destruction  of  the  seal  and  its  dependent 
industries.'  That  this  would  lead  to  any 
'  'ilision  with  Great  Britain  is  not  to  he 
,H»prehended.  The  question  (hen  ])reseiit 
iu  ;<)  that  Jjovernnient  would  he,  not 
\v!i"ther  it  should  admit  in  a  ,)aper  dis- 
•  u.'sion  that  Canada  is  in  the  wrong:,  a"d 
iijrree  to  undertake  tlie  defence  of  the 
United  States  ajjainsi  that  colony,  hut 
whetiier  siie  is  prepared  to  send  an  armed 
force  to  a.ssist  and  support  Canada  in  the 
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work  of  (h-striictioti ;  n  work  which,  as 
has  In-en  seen,  (treat  Britain  has  never 
asserted  to  he  ri^ht,  has  one<'  promised  to 
aK'i'ee  III  siippressini;,  and  has  joined  witii 
Norway  in  suppressinjf  in  another  seal 
fishery.  Ami  in  face  of  the  fact  also  tliat 
the  hiisiness  interests  of  (treat  Britain  are 
more  larirely  interested  in  the  preserva- 
tion of  the  seal  than  llios«>  of  (''uiana  are 
in  the  temporary  prolits  of  its  e.\  mina- 
tion.  It  Would  Im'  an  aspei-siun  U|/o'i  that 
country,  not  warranfed  hy  its  hiUi  ry  nor 
hy  the  ch;iraeler  of  its  peo)'  •.  to  Hi'p|M>se 
that  its  i;o',  erniiient  woii'  i  i^rhi  in  sup- 
port of  a  caus(!  that  it  cannot  del  nd  as 
just.  Great  Britain  would  ho  relieved  of 
an  emharrassment  and  an  aiui'iyioice,  if 
the  United  Stall's  irovernmcdt  wo'ild  thus 
terminate  a  fruitless  and  uiiprofitahle  dis- 
cussion, iiy  the  assertion  in  its  own  helialf 
of  its  plain  rijrhts,  and  cease  im|M)rtunin}f 
(•real  Bi'ilain  to  take  thai  a.s.sertion  upon 
hersfjf.  It  wouhl  he  derojfatory  to  the 
di>,niily  of  our  country  to  prolonjf  such 
imporlunity,  after  it  is  proved  to  Ije  una- 
vailing;. 

Arbitration  lias  I, "en  spoken  of  as  a 
means  of  eomposinj.'  the  dispute.  But 
that  has  heen  alr'.idy  pro|>osed  hy  the 
United  States,  without  success.  The otl'e>' 
has  heen  met  bj'  a  counter  pro]>osal  to  ar- 
bitrate, not  the  ni.'ttler  in  hand,  hut  an  in- 
cidental and  collateral  iiuestion.  That 
resouwi;  is  therefore  out  of  the  (|uestioii. 
It  wouhl  he  easier  to  settle  the  controver- 
s,v  than  to  settle  the  points  and  prelimina- 
ries of  an  arbitr.'ition.  Two  thinjrs  must 
concur  to  make  an  arbitration  useful; 
first,  that  the  (lueslion  submitted  should 
he  the  (juestion  at  issue,  whether  the  Ca- 
nadims  have  or  have  not  the  rigrlit,  as 
a<rainsl  the  United  States  jroverninent.  to 
ilo  exaell.v  what  thev  are  doinp:  and 
next,  that  i)eiiiliii<i:  the  liiifrei-in;.'  projri'ess 
of  such  an  arbiti'ation,  the  ilcpredations  in 
((Uestion  should  he  susj)eiid.  .1  io  that  the 
destruction  shall  not  he  accomplished 
while  il  is  beiny;  'h-hateil  whether  it  shall 
take  i)laee.  How  far  the  arbitration  of 
such  a  (pK^siion  is  consistent  with  the 
honor  and  dijj'nity  of  our  country  is  ait 
eiKpiiry  more  coiisonant  with  the  'radi- 
tioMs  of  earlier  days  than  with  the  idesis 
of  the  present.  Arbiiration  is  just  now 
the  panacea  throuj.'-ii  which  all  swords  are 
to  become  ])louLfhsliares.  In  time  it  will 
he  seen  whether  it  is  ,i  univei-sal  reniedv, 
or  whether.  Wko  numei-ous  other  jianaccas 
which   have  from   time  lo  time  eiifrajfed 
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the  attention  of  the  world,  it  is  only  an 
alleviation,  useful  iu  oorlain  cases.  The 
present  instance  certainly  goes  to  show 
that  it  is  u  resource  more  attractive  in 
theory  than  available  in  practice. 

It  is  announced  in  the  newspapei-s  that 
an  application  has  been  made  to  the  Su- 
preme Court  of  the  United  States  for  a 
writ  of  proliibition  to  arrest  further  \n'o- 
ceedings  in  the  case  of  a  Canadian  ve.ssel 
condemned  in  a  Couit  of  Admiralty  for  vi- 
olation of  the  act  of  Congress  prohibiting 
the  taking  of  seals  in  the  13»'hring  Sea. 
It  has  been  stated  on  the  floor  of  the 
House  of  Commons  by  one  of  her  Majesty's 
ministers  that  this  ap))lication  is  at  the 
instance  of  the  Canadian  government. 
And  he  carefully  distinguished  the  (jues- 
tions  involved  in  it  from  tho.se  which 
are  the  subject  of  diplomatic  discussion. 
In  this  distinction  he  is  undoubtedly 
right.  So  far  as  can  be  understood  fi-om 
the  published  report,  the  only  questions 
that  it  would  seem  can  be  brought  be- 
fore the  Court  are,  whether  there  is  any 
act  of  Congress  which  reaches  the  case 
sought  to  be  reviewed:  if  there  is,  wheth- 
er Congress  exceeded  its  constitutional 
powers  in  i)assing  it;  whether  the  pro- 
ceedings under  it  have  been  in  compli- 
ance with  its  provisions;  and  whetlier 
the  case  can  be  brought  before  the  Su- 
preme Court  by  this  form  of  application. 
It  is  not  intended  here  either  to  consider 
or  to  express  an  opinion  upon  any  of 
these  questions.  It  would  be  impossible 
to  discuss  them  intelligently,  without  a 
precise  knowledge  of  the  facts,  circum- 
stanees.  and  proceedings  that  will  be  laid 
before  the  Court.  It  would  be  useless, 
since  the  determination  of  the  Court  must 
prevail,  whatever  private  speculations  are 
indulged  in.  .  And  it  would  be  improper, 
while  the  oa.se  is  jiending  Ix'fore  the 
Court.  In  due  timi?  the  questions  will  be 
decided,  so  far  as  is  found  neces.sary,  and 
will  be  decided  rightly.  Nor  is  the  effort 
to  bring  the  ease  before  the  Court  a  just 


subject  of  criticism.  The  Court  is  open 
to  all  the  woild  in  a  projier  ca.se  and  in  a 
projjcr  way.  Whether  the  case  and  the 
way  are  such  as  rightly  invoke  its  ju- 
risdiction are  points  uj)on  which  all  ])ar- 
ties  in  interest  have  a  right  to  he  heard. 
Meanwhile  it  is  enough  to  say  that  the 
questions  likely  to  be  involved,  so  far  as 
they  can  be  anticipated  by  those  not  con- 
cerned in  the  litigation,  do  not  bear  upnw 
the  encjuiries  that  have  been  touched  ii))on 
in  these  rennirks.  Whether  a  vessel  can 
be  forfeited  by  decree  of  an  Admii'ally 
Court,  nnist  dejjcnd  on  the  statute  under 
which  the  Court  pi'oceeds.  and  the  exti.'nt 
of  its  application.  Whether  existing  le- 
gislation on  the  subject  may  require  to  be 
supplemented,  extended,  or  recast,  in  or- 
d«M'  to  elfcct  that  result,  nuiy  need  to  be 
considered.  But  the  power  of  the  govern- 
ment meanwhile  to  pi-otect  the  national 
interests  against  foreign  invasion,  by  such 
and  so  much  force  as  may  be  found  ne- 
ces.sary  in  the  emei'gency,  is  a  ))owcr  inci- 
dent to  sovereignty,  and  to  be  exerted 
upon  the  resjionsibility  and  witiiin  the 
just  discretion  of  the  Executive. 

Tiiere  are  three  methods  by  which  the 
Beluing  Sea  question  can  he  settled,  and 
by  one  or  other  of  which  it  must  soon  be 
dispo.sed  of.  First,  by  putting  a  stop  with- 
out further  debate  to  the  depredations  of 
individual  foreigners  ujjon  the  breeding 
.seals.  Second,  by  conceding  to  these  for- 
eigners the  right  to  destroy  tiie  fishery, 
and  withdrawing  further  remonstranci;. 
Third,  by  continuing  the  discussion  with 
Great  Britain  of  the  abstract  questions 
supposed  to  be  involved,  until  the  exter- 
mination of  the  seal  is  completed,  and 
the  subject  of  the  dispute  therein-  ex- 
hausted, for  which  we  shall  not  have 
long  to  wait.  If  the  last  course  is  taken, 
the  cretlit  of  it  will  be  due  l«;ss  to  the  ad- 
ministration charged  with  the  conduct  of 
our  foreign  I'clations  tlian  to  the  public 
sentiment  wliich  it  represents,  and  by 
which  it  must  be  guided. 
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